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the law, for example under fair use. A liability regime in 
which damages awards can reach far into the past would 
tend to further inhibit creativity, undermining the very 
purposes of the Copyright Act.

The American Library Association (“ALA”), 
established in 1876, is a non-profit professional organization 
of more than 57,000 librarians, library trustees, and other 
friends of libraries dedicated to providing and improving 
library services and promoting the public interest in a free 
and open information society.

The Association of Research Libraries (“ARL”) is an 
association of 126 research libraries in North America. 
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reliance on the exceptions and engage in more burdensome 
recordkeeping. The same is true with educational 
institutions with respect to distance education under 17 
U.S.C. § 110(2) or electronic reserves in compliance with 
17 U.S.C. § 107. See Cambridge University Press v. Becker, 
446 F. Supp. 3d 1145 (N.D. Ga. 2020).

INTRODUCTION AND SUMMARY  
OF ARGUMENT 

Statutes of limitations protect defendants against 
stale claims. John R. Sand & Gravel Co. v. United States, 
552 U.S. 130, 133 (2008). They also “protect important 
social interests in certainty, accuracy, and repose.” Cada 
v. Baxter Healthcare Corp., 920 F.2d 446, 453 (7th Cir. 
1990) (Posner, J). Those interests are of paramount 
importance in copyright infringement cases. Because 
copyright applies automatically to most forms of creative 
expression from the moment they are fixed in a tangible 
medium, copyrighted works are ubiquitous in everyday 
life, especially on the internet. 17 U.S.C. §
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The ubiquity of copyrighted works on the internet 
and the potential for statutory damages have fueled a 
business model—copyright trolling—that seeks profit 
through monetizing threats of litigation against thousands 
of internet users. Copyright trolling inhibits creativity 
rather than promoting it. Recognizing the harm caused 
by copyright trolling, the courts have interpreted many 
substantive and procedural aspects of copyright law to 
discourage the practice.

The discovery accrual rule as interpreted by the 
Eleventh Circuit in this case, and by the Ninth Circuit in 
Starz Entertainment, LLC v. MGM Domestic Television 
Distribution, LLC, 39 F.4th 1236 (9th Cir. 2022), 
encourages copyright trolling. The ability to recover 
damages for infringements that occurred an arbitrarily 
long time ago, as long as litigation is begun within three 
years of discovery, expands the opportunities to seek 
nuisance-value settlements against numerous internet 
users. The problem of copyright trolling illustrates why 
the Court should hold that infringement claims accrue 
when the infringement occurs, with the three-year statute 
of limitations running from that date.

ARGUMENT

I.	 Copyright	Trolling	Inflicts	a	Substantial	Burden	
on	Creativity.

A.	 Overview	of	Copyright	Trolling
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12 F.4th 1065, 1082 (9th Cir. 2021) (Clifton and Wardlaw, 
JJ., concurring) (cleaned up).

Copyright trolling thus embodies some of the “negative 
features” of copyright: it imposes unnecessary costs on 
others who are “exercising their own creative powers.” 
Google LLC v. Oracle Am., Inc., 593 U.S. __, 141 S.Ct. 
1183, 1195 (2021). These negative features contrast with a 
positive goal of copyright law: to encourage the production 
of original works of authorship, and thereby enrich the 
public. Id. Copyright trolling disserves that goal. Unlike 
licensing through ordinary markets, a copyright troll’s 
revenues increase as infringement increases. This is 
because for low-value uses, the net gain from nuisance 
settlements, inflated by the threat of large statutory 
damages, can be greater than the revenues from licensing. 

The negative effects of trolling on the copyright 
system occur even when lawsuits do little more than 
state a prima facie case of infringement and otherwise 
comply with formal rules. Numerous everyday uses of 
copyrighted works, such as personal, noncommercial 
copying and incidental uses of works in online media 
rely on untested applications of the fair use doctrine, 17 
U.S.C. § 107, and the forbearance of rightsholders. See 
Shyamkrishna Balganesh, The Uneasy Case Against 
Copyright Trolls, 86. S. Cal. L. Rev. 723, 760–64 (2013).3 
Lawsuits (or threats) against these socially important 
but commercially low-value uses disrupt “an enforcement 
equilibrium that is integral to the functioning of copyright 

3 .  ava i lable at https: //southerncal i fornia law rev iew.
com/2013/05/03/the-uneasy-case-against-copyright-trolls-article-
by-shyamkrishna-balganesh/.
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as an institution,” because the troll’s incentives “bear 
no relationship whatsoever to the market for creative 
works.” Id. at 729, 730. Trolling imposes a financial burden 
on creative pursuits like online publishing, and other 
important activities like libraries and archives, without 
an offsetting gain in incentives for original creation. 

What’s more, because profitable copyright trolling 
“depends on dispersing fixed costs over a large group 
of defendants and persuading a reasonable number of 
defendants to settle reasonably quickly,” and because 
these cases are rarely contested in court, copyright trolls’ 
attorneys have an incentive to cut corners. Sag, Copyright 
Trolling, 100 Iowa L. Rev. at 1116, 1140. Some have joined 
hundreds of defendants from numerous jurisdictions in a 
single suit, making individual consideration much harder. 
See, e.g., AF Holdings, LLC v. Does 1-1058, 752 F.3d 990, 
993-94 (D.C. Cir. 2014). Many rightsholders whose targets 
have reached out to Amicus EFF for assistance obfuscate 
or outright misrepresent the date on which the work at 
issue was registered, creating the misimpression that they 
are entitled to statutory damages and attorney fees under 
17 U.S.C. § 412 when, in fact, their recovery is limited to 
actual damages.

Over the past several decades, copyright trolling has 
reared its ugly head in several different industries. The 
following sections provide examples. In many of these 
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B.	 Articles

Righthaven LLC was a company founded “to identify 
copyright infringements on behalf of third parties, receive 
‘limited, revocable assignment[s]’ of those copyrights, and 
then sue the infringers.” Righthaven LLC v. Hoehn, 716 
F.3d 1166, 1168 (9th Cir. 2013). Specifically, Righthaven 
allegedly acquired rights to sue on articles in newspapers 
such as the Las Vegas Review-Journal and the Denver 
Post. The company then filed infringement lawsuits, 
without advance notice, as part of a business model of 
“encouraging and exacting settlements from Defendants 
cowed by the potential costs of litigation and liability.” 
Righthaven LLC v. Hill, Case No. 1:11-cv-00211 (D. Colo. 
April 7, 2011) (order denying motion to enlarge time), 
Dkt. 16 at 2.4 Righthaven endeavored “to create a cottage 
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C.	 Photographs

Many instances of copyright troll ing involve 
photographs posted to websites or social networks. See, 
e.g., Bell, 12 F.4th at 1069-70; McDermott v. Monday 
Monday, LLC, Case No. 17CV9230 (DLC), 2018 WL 
1033240, at *1-3 (S.D.N.Y. Feb. 22, 2018); Oppenheimer 
v. Williams, Case No. 2:20-CV-4219-DCN, 2021 WL 
4086197, at *1-3 (D.S.C. Sept. 8, 2021). Amicus EFF 
regularly counsels website authors who receive demand 
letters relating to photographs posted in obscure locations 
within their websites where a “reverse image search” for 
a specific photograph will find them but a general search 
engine query or human visitor likely will not. (See Bell, 
12 F.4th at 1069 & n.4, for an explanation of a reverse 
image search.) These demands frequently concern images 
posted well over three years earlier. Such postings cause 
little or no monetary harm to rightsholders, no significant 
gain for website authors, and would not otherwise be the 
subject of litigation.

D.	 Movies	Transmitted	over	Torrents
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once. After obtaining permission for early discovery, the 
plaintiff then uses the subpoena process to seek the Does’ 
identities from their online service providers. It then 
sends out form settlement demands for approximately 
$2,000 (or some other number significantly less than the 
cost of litigation). Such lawsuits accounted for over 43% 
of copyright suits in 2013. Sag, Copyright Trolling, 100 
Iowa L. Rev. at 1117.

Many courts have thrown out these suits on procedural 
grounds (such as improper joinder and lack of personal 
jurisdiction), and courts have recognized the impropriety 
of using the judicial process solely to extract quick 
settlements. As one court observed:

This course of conduct indicates that the 
plaintiffs have used the offices of the Court as an 
inexpensive means to gain the Doe defendants’ 
personal information and coerce payment from 
them. The plaintiffs seemingly have no interest 
in actually litigating the cases, but rather 
simply have used the Court and its subpoena 
powers to obtain sufficient information to shake 
down the John Does. Whenever the suggestion 
of a ruling on the merits of the claims appears 
on the horizon, the plaintiffs drop the John Doe 
threatening to litigate the matter in order to 
avoid the actual cost of litigation and an actual 
decision on the merits. The plaintiffs’ conduct 
in these cases indicates an improper purpose 
for the suits.

K-Beech, Inc. v. John Does 1-85, Case No. 3:11-cv-469 
(E.D. Va. Oct. 13, 2011) (order severing Does 2-85) Dkt. 
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Circuit awarded the Doe attorney’s fees. Strike 3 Holdings 
LLC v. Doe
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summary judgment in all three cases. Getting somewhat 
fed up with this plaintiff, in the last of the three cases 
the court affirmed an award of over $500,000 in fees and 
costs to the prevailing defendant. Design Basics, LLC v. 
Kerstiens Homes & Designs, 1 F.4th at 508 (“[A]warding 
fees would discourage Design Basics from manipulating 
the copyright laws to extract quick settlements.”).

II.	 Allowing	 an	Unlimited	 Look-Back	 Period	 for	
Damages	Encourages	Copyright	Trolling.

The persistence of trolling illustrates why the three-
year limit on damages accrual is so important in copyright 
cases. Under the Eleventh Circuit’s holding, damages 
can accrue for a potentially unlimited time period before 
suit is filed. That holding, if not reversed by this Court, 
would throw gasoline on the fire of copyright trolling, 
encouraging nuisance lawsuits and money demands over 
ancient conduct of little financial significance to either 
party.

A.	 The	Discovery	Rule	with	Unlimited	Look-Back	
Increases	Uncertainty,	Making	Speculative	
Litigation	 and	Nuisance	 Settlements	More	
Likely.

An unlimited look-back period for damages adds risk 
and uncertainty for authors and other defendants. The 
question of when the plaintiff discovered or reasonably 
could have discovered the infringement takes on increased 
significance if it unlocks many years of accrued damages. 

When infr ingement was or should have been 
discovered is a question of fact. Polar Bear Prods., Inc. 
v. Timex Corp., 384 F.3d 700, 707 (9th Cir. 2004); DeGette 
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v. Mine Co. Restaurant, Inc., 751 F.2d 1143, 1145 (10th 
Cir. 1985); see Pet. App. at 6a, 31a-32a (in this very case, 
finding a genuine issue of fact as to when R
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to $150,000 per work in cases of willful infringement. Id. 
Statutory damage awards vary greatly between cases 
and courts, even when based on similar facts. Pamela 
Samuelson and Tara Wheatland, Statutory Damages in 
Copyright Law: A Remedy in Need of Reform, 51 William 
& Mary L. Rev. 439, 441-43, 485-88 (2009).12 Because the 
actual damages resulting from (for example) the mere 
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marginal claims of infringement, leading defendants to 
settle for higher sums to avoid the risk. Statutory damages 
magnify the importance of the repose and certainty that 
the statute of limitations is meant to provide. 

Consider the following hypothetical. An online blog 
publishes a post in 2011 containing a photograph, which the 
blog’s author reasonably assumes is a fair use. The author 
abandons the blog in 2016, and (having never received 
any claim of infringment) removes the post in 2019 and 
any associated analytical data that could defend against 
a damage award. The post (but not the data) remains 
accessible through various internet archiving services. 
In 2023, a copyright troll searches the archives and files 
suit, claiming that it could not have reasonably discovered 
the 2011 post until 2023. Under the rule advanced by 
Petitioners, the troll can’t recover damages for the 2011 
blog post. But under the rulings of the Eleventh and 
Ninth Circuits, the troll can reach back twelve years, 
argue that there are at least triable issues of fact under 
the discovery rule and fair use, and hold up the blog’s 
author by threatening a large statutory damage award. 
This latter result encourages trolling, and is contrary to 
the purposes of the Copyright Act.
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CONCLUSION

Copyright trolling is a burden on website owners 
and other internet users, and on the courts, and does not 
advance the purposes of copyright law. The federal courts 
have frequently interpreted the Copyright Act and rules 
of procedure to discourage the opportunistic pursuit of 
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