
 

 

[   ] Check here if multimedia evidence is being provided in connection with this comment. 
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materials remotely at a given time. Like the original exemption, simultaneous remote access 
would only extend to out-of-commerce programs used for non-infringing purposes, without any 
purpose of direct or indirect commercial advantage. Below we lay out the basis for our proposal, 
including the adverse effects of the status quo caused by Section 1201, the non-infringing basis, 
and the statutory factors. 

ITEM D. TECHNOLOGICAL PROTECTION MEASURES AND METHODS OF CIRCUMVENTION  

We refer the Copyright Office to proponents’ comment in the 2018 rulemaking for a detailed 
description of technological protection measures and circumvention techniques.10 

ITEM E. ASSERTED ADVERSE EFFECTS ON NON-INFRINGING USES 

Preserving software and software-dependent materials is difficult—to put it mildly—because 
these materials become obsolete so rapidly. Margaret Hedstrom has described digital 
preservation as a “time bomb” with new media “vulnerable to deterioration and catastrophic loss 
and… short lived relative to traditional storage media… making the time frame for… actions to 
prevent loss a matter of years, not decades.”11 Market pressures lead software and software-
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Take Windows 98, an obsolete operating system. If researchers do not have Windows 98, it is 
incredibly difficult to access the software and digital content that was created to run on Windows 
98, which is a massive amount of material.24 Adobe Acrobat 3.0, an obsolete desktop publishing 
tool used for creating and reading PDF files, is another example. If researchers acquire a copy of 
Adobe Acrobat 3.0 but can only run one instance of that software at a time, “then that is not just 
a limitation on researching and accessing Acrobat 3.0. That is a restriction on how many 
collection items can be accessed simultaneously, which is a huge burden on digital access to the 
collection in general.”25 Moreover, researchers and educators often cannot use alternative 
supporting software to access desired software or software-dependent materials. If a PDF needs 
Adobe Acrobat 3.0 to be opened, a researcher trying to access the PDF with Adobe Acrobat 5.0 
may find that the file renders incorrectly or is otherwise inoperable.  

It is not possible to just purchase additional copies to ensure that more users can get access. The 
paucity of sources for procuring obsolete software is another challenge in building library 
software collections. For example, some academic institutions and organizations won’t procure 
software from eBay or other secondary markets. Ethan Gates explained that, when he worked as 
a lab technician at a previous academic institution, he “had to work from a list of two to three 
approved vendors” when he wanted a piece of equipment, and popular secondary market 
websites were not on the list.26 Constraints like this have led to a dearth of software in library 
and archival collections. Wendy Hagenmaier, former digital curation archivist at Georgia Tech, 
attempted to ensure that her institution retained any piece of software that her program received 
as part of a donation: “if someone offered us software, I just took it...because we might +$$0 to 
own this.”27  

Providing access to out-of-commerce software will get significantly harder over time, as 
technological protection measures for obsolete software may rely on external activation servers 
that have shut down. For example, after many extensions, Microsoft no longer provides regular 
activation processes for Windows XP.28 
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Preservation Network have documented collections that require access to historical versions of 
Pro Tools.29 WordStar 2000 is needed to access the papers of Vladimir Nabokov as they were 
originally written.30 And the need for historical versions of AutoCAD and other CAD software 
has been widely documented.31  

The scarcity of obsolete software in library collections combined with restrictions on software 
procurement make it exceedingly challenging for researchers to find and remotely access 
software. Entire sub-fields of research may depend on a single copy of a software program. And 
absent removal of the limit on simultaneous access, organizations that do have a copy must 
implement significant controls to be able to allow others to use their software remotely or face 
potential legal risks.  
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When obsolete supporting software preserved by a library or archive is already being accessed 
by another researcher or educator, researchers will have two options available to them: (1) seek 
out alternative software copies that are not in current use by other researchers or (2) travel to the 
library or archive to access the software on the premises. For most researchers, neither option is 
feasible. As a result, researchers will abandon research projects or shift their scope.  

First, seeking out alternative copies of software 

difficult—



 9 

In practice, the single-user limitation restricts the software and software-dependent materials that 
researchers can access. Restricting access to obsolete software and obsolete software-dependent 
material is generally harmful to research, as less-common works contain designs, functionalities, 
and information that may be left out of more conventional materials. And very little software is 
commonly held; almost all obsolete software programs are “rare” in library collections, even if 
they were ubiquitous during their commercial life. Allowing multiple researchers to 
simultaneously access these software programs and other materials will ensure that they can be 
preserved and made available to those that need them.   
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The user limitation on off-site software access also limits the extent to which out-of-commerce 
software can be used by students of digital history. If professors want to encourage students to 
consult out-of-commerce software to help the next generation of computer programmers and 
computer historians learn about the origins of their disciplines, they may find themselves out of 
luck. For example, with a remote user limitation, it is impossible to have a class of remote 
students working with a collection of materials that require the same piece of TPM-circumvented 
software.  

This challenge has plagued Jon Ippolito, Professor of New Media and Director of the Digital 
Curation program at the University of Maine. Professor Ippolito teaches graduate students in an 
online digital curation program, encouraging the students to experiment with antiquated software 
using a non-traditional environment, such as through emulation.33 This experimentation can be 
tedious with the current remote user limitation: “Interpersonal sessions with numerous students 
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based check that can help to keep a copyright monopoly within its lawful bounds.”44
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rather than on Apple phone and tablet hardware. 
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Finally, the Eleventh Circuit noted that Corellium’s use did not supersede the use of iOS on an 
iPhone or iPad, because it “can’t be used to make phone calls, send texts, take photos...or 
download apps.”59 The non-superseding nature of remote access for research is discussed in the 
fourth factor analysis, below.  

Because simultaneously accessing out-of-commerce software for research and teaching purposes 
benefits the public, is a transformative use, and is noncommercial in nature, this factor should 
weigh in favor of fair use.  
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The third fair use factor focuses on whether “the amount and substantiality of the portion used in 
relation to the copyrighted work as a whole [is] reasonable in relation to the purpose of the 
copying.”70 This factor can favor fair use even when entire works are used because, as the 
Register has already explained, “it may be necessary to copy an entire work to provide 
researchers with access to the work for educational or research purposes.”71 Similarly, courts 
have discounted the impact of the third factor when the use of a copyrighted work is 
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Given the nature of emulated software access, the amount users may access is reasonable in 
relation to the purpose of copying, and this factor favors fair use.  
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Remote preservation, research, and teaching uses do not negatively impact the market for, or 
value of, out-of-commerce software
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have any “impact on potential licensing revenues for traditional, reasonable, or likely to be 
developed markets” because there is literally no market for the out-of-commerce versions of the 
software.
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The second statutory factor directs the Register to consider “the availability for use of works for 
nonprofit archival, preservation, and educational purposes.”100 Currently, researchers have very 
limited access to software, and even more limited access to software-dependent materials. Huge 
swaths of digital archival materials are dependent on obsolete software programs, and these 
programs are relatively rare in library and archival collections. As a result, limiting remote 
access to software to one user at a time creates a bottleneck on access to both software and 
digital collections materials. As in 2021, this statutory factor favors the proposed exemption.101  
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The third statutory factor directs the Register to consider “the impact that the prohibition on the 
circumvention of technological measures applied to copyrighted works has on criticism, 
comment, news reporting, teaching, scholarship, or research.”102 As in 2021, this factor plainly 
favors the exemption. Under the current exemption, one software program may be a dependency 
for access to a wide variety of digital documents in a library’s digital archives. Scholars in fields 
as divergent as computer science, architecture, and art history may find that they need Windows 
98 as part of their digital research environment, and all but one will walk away disappointed. 
Given the relationship between software and software-dependent digital materials, the user 
restriction is less like only lending one copy of a title at a time and more like only lending one 
format at a time—requiring an institution to lend only one hardcover book, only one DVD, or 
only one audiobook. The impact on availability of digital materials for criticism and scholarship 
is thus substantial.  

Teaching also relies on access to obsolete software for students to learn from digital archives. 
Multiple students working on research projects about digital design, coding, web development, 
app development, or digital curation may need access to the same piece of archival software in a 
condensed period of time—for example, as deadlines or exams approach. If students can’t 
reliably access archival software or software-dependent materials for research projects, 
professors will have to redesign research assignments to avoid reliance on these materials, a 
choice that harms the faculty member, her students, and the archives. Faculty teaching online and 
hybrid courses will similarly avoid assigning projects that require students to be present in a 
library or archives to do their research.  
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software market. 104 This is not surprising, as obsolete programs are a poor substitute for software 
currently available on the market, for reasons described at length above.  The availability of 
these works to more than one user simultaneously will not change this finding.  

4. The Software Preservation Exemption Should Be Expanded to Allow for 
Simultaneous Remote Access.  


